STATE OF FLORI DA

DI VI SI ON OF ADM NI STRATI VE HEARI NGS

RANDY and DENI SE LARKI N, as parents
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FI NAL ORDER

Case No. 00-5144N

Pursuant to notice, the Division of Adm nistrative Hearings,

by Adm nistrative Law Judge WIlliamJ. Kendri ck,

held a final

hearing in the above-styled case on May 16, 2001, by tel ephone.
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For Intervenor Big Sun Healthcare Systems, Inc.
d/ b/ a Munroe Regi onal Medi cal

David O Doyle, Jr., Esquire

HIll, Reis, Adans, Hall & Schieffelin, P.A
1417 East Concord Street

Post O fice Box 533995

Ol ando, Florida 32853-3995

For Intervenor Seaborn M Hunt, MD.:
M Suzanne Chistolini, Esquire
Si boni, Hamer & Buchanan, P.A.
307 Northwest 3rd Street
Ccal a, Florida 34475

STATEMENT OF THE | SSUE

At issue in this proceeding is whether Mranda P. Larkin, a
m nor, suffered an injury for which conmpensation shoul d be
awar ded under the Florida Birth-Rel ated Neurol ogical Injury

Conpensati on Pl an.

PRELI M NARY STATEMENT

On Novenber 20, 2000, Petitioners, Randy Larkin and
Deni se Larkin, as parents and natural guardians of Mranda P
Larkin (Mranda), a mnor, filed a petition (claim with the
Di vision of Adm nistrative Hearings (DOAH) for conpensation under
the Florida Birth-Rel ated Neurol ogical Injury Conpensation Plan
(Plan).

DOAH served the Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association (NICA) with a copy of the claimon
January 1, 2001.' N CA reviewed the claimand on January 22,

2001, gave notice that it had "determ ned that such claimis not



a 'birth-related neurological injury' within the neaning of
Section 766.302(2), Florida Statutes,"” and requested that "an
order [be entered] setting a hearing in this cause [on such
issue]."” Such a hearing was held on May 16, 2001.

At hearing, the parties stipulated to the factual matters
set forth in paragraphs 1 and 2 of the Findings of Fact.
Petitioners' Exhibit 1 (the nedical records filed with DOAH on
Decenber 29, 2000) and Respondent's Exhibit 1 (the deposition of
M chael S. Duchowny, MD., filed with DOAH on May 14, 2001) were
received into evidence. No witnesses were called, and no further
exhibits were of fered.

The transcript of the hearing was filed May 30, 2001, and
the parties were accorded 10 days fromthat date to file proposed
final orders. Respondent elected to file such a proposal and it
has been duly consi dered.

FI NDI NGS OF FACT

Fundanent al fi ndi ngs

1. Petitioners, Randy Larkin and Denise Larkin, are the
parents and natural guardians of Mranda P. Larkin, a mnor.
M randa was born a live infant on Novenber 24, 1998, at Minroe
Regi onal Medical Center, a hospital l|ocated in Ccala, Florida,
and her birth weight was in excess of 2,500 grans.

2. The physician providing obstetrical services during the

birth of Mranda was Seaborn Hunt, M D., who was at all tines



mat erial hereto a "participating physician” in the Florida Birth-
Rel at ed Neurol ogical Injury Conpensation Plan, as defined by
Section 766.302(2), Florida Statutes.

Cover age under the Pl an

3. Pertinent to this case, coverage is afforded under the
Pl an when the clai mants denonstrate, nore |ikely than not, that
the infant suffered an "injury to the brain or spinal cord .
caused by oxygen deprivation or nmechanical injury occurring in
the course of |abor, delivery, or resuscitation in the i nmedi ate
post-delivery period in a hospital, which renders the infant
permanently and substantially nmentally and physically inpaired."
Section 766.302(2), Florida Statutes. Here, the uncontroverted
proof denonstrates that the infant has neither a substanti al
nmental nor a substantial physical inpairnent. Consequently, it
IS unnecessary to address whether she suffered an injury to the
brain or spinal cord, and if so, whether any such injury occurred
in the course of |abor, delivery, or resuscitation in the
i mredi at e post-delivery period in the hospital.

M randa's nental and physical presentation

4. On February 9, 2000, at Petitioners' request, Mranda
was exam ned by M chael S. Duchowny, MD., a pediatric
neurol ogi st associated with Mam Children's Hospital, Mam,
Florida. The results of that evaluation were reported, as

foll ows:



. Mranda is a 14 nonth old girl who was
brought by her nother for an eval uati on of
devel opnent al st at us.

Ms. Larkin began by expl ai ning that
Mranda's problens are the result of birth
related trauma. She was born at 37 weeks
gestation at Monroe Regi onal Hospital.

Ms. Larkin's pregnancy was conplicated by
gestational diabetes and toxema with
hypertension. The delivery, itself, was
conplicated by sone respiratory distress and
metabolic instability, followed by 1 or 2
seizures. Mranda was transferred to Shan's
Hospital and remained in their Newborn Unit
for 13 days. Ms. Larkin's feels that

M randa was "under stress for a long tine".

Upon returning hone, Mranda's course
stabilized. She did have a history of her
head turning to the right and her skul
grow h was noted to be asymmetric. She was
ultimately diagnosed with right corona
synostosis and had surgical repair in Cctober
of 1999 at age 11 nonths. She had a prior
work up including an MR, EEG and EKG The
MRl apparently revealed "fluid on the brain
on one side", but Ms. Larkin does not have
further information. She does not believe
that Mranda has | ateralized weakness.

M randa sat at 6 nonths and stood at 7

nont hs. She was wal ki ng now i n an unst eady
fashion, but is able to anbul ate w t hout
support. She speaks in nultiple words.

M randa's heal th has ot herw se been stable.
She is on no chronic nedications. Her vision
and hearing are said to be normal. M randa
is not yet sleeping through the night. She
has an excel |l ent appetite.

The FAM LY HI STORY reveals the father to be
44; the nother to be a 35 year old, gravida
1, para 1, ABO. There are no famly nenbers
wi t h neurodegenerative illnesses, nental
retardati on or cerebral palsy.



Mranda is fully inmuni zed and has no known
allergies. She has had additional surgeries,
including a probe of her tear duct and tubes
in her ears.

PHYSI CAL EXAM NATI ON reveal s Mranda to be
alert, pleasant and cooperative. She sits
quietly in her nother's | ap and di splays an
appropri ate degree of stranger anxiety. The
head circunference neasures 47.9 cm which is
at the 80th percentile for age matched
controls. The coronal synostosis surgica
scar is healing well. There is an asymetric
cranial vault with relative depression on the
left and the left eye appears | ower than the
right with narrowi ng of the pal pebra

fissure. The tongue novenents are

coordi nated. The neck is supple w thout
masses, thyronmegaly or adenopathy. There are
Nno neur ocut aneous stigmata and no digital or
pal mar abnormalities. The cardi ovascul ar,
respiratory and abdom nal exam nations are
nor mal .

M randa's NEUOLOG C EXAM NATI ON reveal s her
to be socially alert and interactive. She
mai nt ai ns good central gaze fixation and has
conjugate follow ng eye novenents. The
pupils are 3 mmand react briskly to direct
and consensual ly presented light. There are
no fundoscopi c changes. Mbdtor exam nation
reveals symmetric strength and bul k. The
tone is slightly dimnished for age. There
is no focal weakness and no atrophy. There
are no adventitious novements. Mranda is
able to walk with sone devel opnent al
instability, but she does not fall or lean to
either side. There is no evidence of
torticollis. The stance is sonewhat w de
based. There is wi thdrawal of all
extremties to stinmulation. The deep tendon
refl exes are 2+ throughout and the plantar
responses are equivocal. Neurovascul ar

exam nation reveals no cervical, cranial or
ocul ar bruits and no tenperature or pul se
asynmetri es.



| n SUMMARY, M randa's neurol ogi c exam nation
reveal s evidence of mld generalized
hypotonia wth sone axial instability. She
additionally has crani of aci al dysnor phi sm
secondary to her coronal synostosis.

5. It was Dr. Duchowny's opinion that Mranda's neurol ogic
exam nation reveal ed no significant neurol ogic abnormalities, and
t hat she does not suffer either a substantial notor or nental
i npai rment. Such opinion is uncontroverted, grossly consistent
with the record, and credible. Consequently, for reasons
appearing nore fully fromthe Concl usions of Law which follow, it
nmust be resolved that Mranda does not qualify for coverage under

t he Pl an.

CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has jurisdiction
over the parties to, and the subject matter of, these
proceedi ngs. Section 766.301, et seq., Florida Statutes.

7. The Florida Birth-Rel ated Neurol ogical Injury
Conmpensati on Pl an was established by the Legislature "for the
pur pose of providi ng conpensation, irrespective of fault, for
birth-related neurological injury clains” relating to births
occurring on or after January 1, 1989. Section 766.303(1),

Fl ori da Stat utes.

8. The injured "infant, his personal representative,

parents, dependents, and next of kin," may seek conpensati on

under the Plan by filing a claimfor conpensation with the



Di vision of Adm nistrative Hearings. Sections 766.302(3),

766. 303(2), 766.305(1), and 766.313, Florida Statutes. The
Florida Birth-Rel ated Neurol ogical Injury Conpensation

Associ ation, which adm nisters the Plan, has "45 days fromthe
date of service of a conplete claim. . . in which to file a
response to the petition and to submt relevant witten
information relating to the issue of whether the injury is a
birth-related neurological injury." Section 766.305(3), Florida
St at ut es.

9. If NICA determnes that the injury alleged in a claimis
a conpensable birth-related neurological injury, it my award
conpensation to the clainmant, provided that the award i s approved
by the adm nistrative | aw judge to whomthe cl ai mhas been
assigned. Section 766.305(6), Florida Statutes. |[If, on the
ot her hand, N CA disputes the claim as it has in the instant
case, the dispute nmust be resolved by the assigned adm nistrative
| aw judge in accordance with the provisions of Chapter 120,
Florida Statutes. Sections 766.304, 766.307, 766.309, and
766. 31, Florida Statutes.

10. In discharging this responsibility, the adm nistrative
| aw j udge nust nmake the foll ow ng determ nati on based upon the
avai | abl e evi dence:

(a) Wiether the injury clained is a birth-

rel ated neurological injury. |If the clainmnt
has denonstrated, to the satisfaction of the



adm nistrative |law judge, that the infant has
sustained a brain or spinal cord injury
caused by oxygen deprivation or nechanica
injury and that the infant was thereby
rendered permanently and substantially
mental |y and physically inpaired, a
rebuttabl e presunption shall arise that the
injury is a birth-rel ated neurol ogical injury
as defined in s. 766.303(2).

(b) \Whether obstetrical services were
delivered by a participating physician in the
course of labor, delivery, or resuscitation
in the i medi ate post-delivery period in a
hospital; or by a certified nurse mdwife in
a teaching hospital supervised by a
partici pating physician in the course of
| abor, delivery, or resuscitation in the
i mredi at e post-delivery period in a hospital.

Section 766.309(1), Florida Statutes. An award may be sust ai ned
only if the adm nistrative | aw judge concl udes that the "infant
has sustained a birth-related neurol ogical injury and that
obstetrical services were delivered by a participating physician
at birth." Section 766.31(1), Florida Statutes.

11. Pertinent to this case, "birth-rel ated neurol ogi cal
injury" is defined by Section 766.302(2), Florida Statutes, to
mean:

injury to the brain or spinal cord of a
live infant weighing at |east 2,500 grans at
bi rth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the
i mredi at e post-delivery period in a hospital,
whi ch renders the infant permanently and
substantially nmentally and physically
inmpaired. This definition shall apply to
live births only and shall not include



disability or death caused by genetic or
congeni tal abnormality.

12. As the claimnts, the burden rested on Petitioners to
denonstrate entitlenent to conpensation. Section 766.309(1)(a),

Florida Statutes. See also Balino v. Departnment of Health and

Rehabilitative Services, 348 So. 2d 349, 350 (Fla. 1st DCA 1977),

("[T] he burden of proof, apart fromstatute, is on the party
asserting the affirmati ve i ssue before an admnistrative
tribunal").

13. Here, the proof failed to denonstrate that Mranda is
permanently and substantially nentally and physically inpaired.
Consequently, the proof failed to denonstrate that the claimis
conpensabl e under the Plan. Sections 766.302(2), 766.309(1), and
766.31(1), Florida Statutes.

14. \Where, as here, the admnistrative | aw judge determ nes

that ". . . the injury alleged is not a birth-rel ated
neurological injury . . . he [is required to] enter an order [to
such effect] and . . . cause a copy of such order to be sent

i mredi ately to the parties by registered or certified mail."
Section 766.309(2), Florida Statutes. Such an order constitutes
final agency action subject to appellate court review Section

766.311(1), Florida Statutes.
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CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the petition for conmpensation filed by
Randy Larkin and Deni se Larkin, as parents and natural guardi ans
of Mranda P. Larkin, a mnor, be and the sanme is hereby denied
W th prejudice.

DONE AND ORDERED this 15th day of June, 2001, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

Di vision of Administrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Administrative Hearings
this 15th day of June, 2001.

ENDNOTE

1/ The delay in service was occasioned by Petitioners' initia
failure to submt the filing fee, as well as adequate copi es of
the petition and nedical records for service as required by
Section 766.305(2), Florida Statutes.
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COPI ES FURNI SHED
(By certified mail)

Keith J. Carden, Esquire
Morgan, Colling & G| bert, P.A
Post O fice Box 4979

Ol ando, Florida 32802-4979

David W Bl ack, Esquire
Frank, Weinberg & Bl ack, P.L.
7805 Sout hwest 6th Court

Pl antation, Florida 33324

David O Doyle, Jr., Esquire

H1ll, Reis, Adans, Hall & Schieffelin,
1417 East Concord Street

Post O fice Box 533995

Ol ando, Florida 32853-3995

M Suzanne Chistolini, Esquire
Si boni, Hamer & Buchanan, P. A
307 Northwest 3rd Street
Ccal a, Florida 34475

Lynn Larson, Executive Director
Fl ori da Birth-Rel ated Neur ol ogi cal

I njury Conpensation Association
1435 Pi ednont Drive, East, Suite 101
Post O fice Box 14567
Tal | ahassee, Florida 32317-4567

Seaborn Hunt, M D
150 Sout heast 17th Street, Suite 703
Ccal a, Florida 34474

Munr oe Regi onal Medical Center
Legal Depart nent

121 Northwest Third Street
Ccal a, Florida 34475

Ms. Charl ene W I I oughby

Agency for Health Care Adm nistration
Consuner Services Unit

Post O fice Box 14000

Tal | ahassee, Florida 32308
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Mark Casteel, General Counsel
Depart nment of I|nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appell ate Procedure. Such proceedi ngs are commenced by
filing one copy of a Notice of Appeal with the Agency Cerk of the
D vision of Adm nistrative Hearings and a second copy, acconpanied
by filing fees prescribed by law, with the appropriate D strict
Court of Appeal. See Section 120.68(2), Florida Statutes, and

Fl orida Birth-Rel ated Neurol ogical Injury Conpensati on Associ ati on
v. Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The Notice of
Appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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